LINITED STATES OF AMERICA i
BEFORE THE FEDERAL TRADE COMMISSION I'ji\

R

IN THE MATTER QF

MEC BOFITWARE CORTPORATION,
Dockel No. 9209

& COTPOTATION

s S N e

THIRD PARTY LOCKIIEED MARTIN CORPORATION'S
SUPPLEMENTAL MOTION FOR IV CAMERA TREA ITMENT OF
DESIGNATED HEARING EXHIBITS

Lockheed Mariin Corporation ("Lockheed Martin), by and through its
undersigned counsel, herchy subindts this Supplemental Motion For fn Camera Treatment
of Designated Hearing Exhibits. This Motion supplemaents Third Parly Lockheed Martin
Corpoeratien's Motion for fr Camera Treatment of Designated Hearing Exhibils w cover
additional documents designated by counzel tor MSC . Sollware Cotporation as potential
hearing exhibils. Lockheed Martin respectfully requests that the Commission enter an
Order pursuant to Rule 3.45(b) of the Federal Trade Commissinn's Rules of Prachice, 16
C.F.R. §3.45(b), granting ir eamaera treatment for the documents listed in the Appendix
to the a.Etach::d Memorandum and proposed Order. The documents are secret and
material to Lockheed Martin's ongoing and toture busmess. Disclosure of these materials
would harm Lockheed Martia Tnosupport of this Motion, Lockbocd Martin respectfully
refers the conrt to the accompanyimg Memorandum and Confidential Declaration of FM

Hery,
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WHERFFORE, third party Lockheed Wartin respectfully prays that Lhis

Court enter an ORDER grunting in camera treatment to the documents specified 1 the

attached Memorandum.

Dated: Tuly 2, 2002

By:

CWTHCOG ST | (S0 e

Regpectlully Submiited,

McDERMOTT, WILL & LMERY
Artorneys Tor Lackheed Maran Corporation
HO0 13th Strest, N W,

Washington, D.C. 20005-3094

Telephone: (202) 756-8000

Facsimile: (202} 756-8087

- Saebald (1>.C. Bar¥ 438968)

scehaldigimwe.com

Marcma Stuart Ceplecha (D.C. Bark 4532006}
mstuartiElmwe .com

Stefan M. Meisner {D.C. Bartf 467886)
SIMEENET{E MW, GOl




UNITED STATES OF AMERICA
BREFORE THE FEDERAL TRADE COMMISSION

PFUBLIC VERSION

}

IN TIIE MATTER OF }

)

MSC.SOFTWARL CORPORATION, )
)] Docket No, 9200

a coTporation )]

}

}

]

THIRD PARTY LOCKIIEED MARTIN CORPORATION'S
MEMORANDIIM IN SUPPORT OF SUPPLEMENTAL MOTION I'OR
IN CAMERA TREATMENT OF DESIGNATEDR HEARING EXHIBITS

Pursuani (o Rule 3.45 of the I'ederal ‘Trade Cotnmission's Rules of
Practice, third party Lockhced Martin Corporation ("Lockheed Martin™), by and through
15 undersigned counsel, hereby submits this Momorsndum in Suppost of its
Supplemental Motion for Zin Camera Treatment of Designated [Mearing Exhibils and

accompanying Cenfidential Declaration of FM Bay' in support thereof,

L INTRODUCTION
On May 28, 2002, Complaint Counsel and counsel for MSC Software
Corporation ("MSC"} notified Lockheed Martin that they intended 1o include highly

confidential docoments produced by Lockheed Martin and deposition iestimony of five

' The Cenfidentia) Declaration of "M Bay is submiticd with the Cunfidential Version of this Memoranderm
served an the coart and parlics fo Lhis aclion
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cutrent and former Lockheed Martin employees on their respective exhibit lists.*
Lockhecd Martin filed a Motton for b Camera Treatment of Designated [learing
Fxhibits on June 21, 2002, Subsequent 1o Gling that Motion, Tockheed Martin reviewed
the documents designated by MSC and wishes to supplement its motion to include certain
highly sensitive documents. Lockheed Martin has diligenuiy marked all of the documents
at issue as "Restricted Confidential, Attorneys Eyes Ouly" pursnant to the terms of the
November 21, 2001 Protective Order Covering Discovery Matertal. As descnbed halow,
these documents relale ko a proposed technology transfer Heense between Fockheed
Martin and [ 1, the disclosurc of which would be
highly damaging {o both companics. Lockheed Martin helicves that these documenis
contain information that is secret and material to Lockhecd Martin's curcent and
prospectrve business. Accordingly, Lockheed Martin respectfully submits this
Memorandum in Support of ite Supplemental Motion for fn Camera Treatrent of

Designated Hearing Ixhibits,

1L STANDARD FOR 7Y CAMERA TREATMENT

Malerials ment is carrera treatment when "pubhc dizclosure will likely
result in & clearly defined, scrious injury to the. . .corparation requesting their in canerd
ireaimen,.” 16 CFR. § 345k} An applicant [accs "senous myury" when the
"information in question is scoret and material to the applicant's business. " fx the

Matter of Bristol-Mevery Co, 90 F T.C. 455, 456 {1977). In determmnining whether the

* Both Complaint Counsel and counsel Jor Respondent, MSC_Sofeware Corporation (M8, bave
previousTy served sobpoenas on Lockheed Wartin requesting producrion of decumetits and witnesses, In
respotise, Lockhesd Madtin produced 13 boxes of docurnents aitd five cuareent aod tormer Lockbeed Warino
cmepluyees a5 wilnesses,
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information iz "secret” the Comimission considers the following six factors: (1) the extent
to which the nformation is kinown outside of the business; (2) the extent to wlnch it is
known by employees and others invelved in (he business; (33 the extent of measures
taken to guard the secrecy of the information; (4) the value of e inlonmalion v the
applicant and its competitors, including the age of the mformalion; (3) the mnewat of’
effort or maney expended in developing the infomation; and (6) the ease or difficulty
with which the information could be properly acquired or duplicaled by others. fd.
I.ockheed Martin is not required to show how lhe specilic ijury would occur: rather 11 is
proper Lo infer that the disclosure of sensttive information would harin Lockheed Martin's
posilion. B re E.L DuPont de Nemowrs & Co., 97 FTC. 116 {1981).

Third party requests for in camera treatment are entitled to "special
solicitude.” In re Kaiser dluminum & Chemical Corp., 1984 FTC LEXIS 60 at *2
(reasomng that "[a]s a policy matter, extensions ol.. . in camera treatment in appropriate
cases involving third party bystanders encourages cooperation with fiture adjudicative
discovery requests'). Requests from third parties for i comera ireatment "should be
received as [avorably as possible ™ fi re Keriver Alwminum & Chemical Corp, 1977 FTC
LEXIS 1, at *11-12; see wivo fare R. R Donnelley & Sons Co., 1993 I"TC LEXI1S 32; In
ré The Coca-Cola Co., 1990 FIC LEXIS 364,

As discussed below, the documents described in this Memorandum meet

the above standards and merit in camtera treatment.
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HI. DESIGNATED HEARING EXHIBITS MERIT IV CAMER4
TREATMENT,

The documents described below, which were designaicd by MSC as
potential hearing cxhibits, are allached at Appendix K, which ceitrcides with the
Appendices previously submitted with Third Party Lockheed Martin Corporarion's
Motion for fn Camera Treatment ol Designated Hearing Exhibits,”

Documenis listed 1n Appendix K relate to a contemplated technology
transfer and licensing agreemont between Lockheod Martin and | ]. See
Appendix K. These documents contamm competifion sensitive and proprictary information
of hoth T .ockheed Martin and | |, the disclosure of which wonld competitively
disadvantage both companies. The documents describe [ I
Lockbeed Marlin, which constitutes a irade secrel of the company. See Bay Decl. 1 4.
‘The disclosure of this ocluncal 1nfommalion may also be cxport controlled, See i 5.

The documents alse contain draft agreements hetween J.ockheed Mariin
atud [

|. Morcover, the documents conlain imternal impressions of Lockheed Martin
personnet on the faasibility of the contemplated agreement,|
J. Lockheed
Martin protects the materials that have been shared with [ ] from disclosure outside
this limited agreement and enforces the protection of its materials from disclosire ouside

| 1. See id ] 34, Tockhesd Martin does not disclose the intemnal impressions of its

*'I'ese documents are asched under Appendis J o the Muotien and Memorandum submiticd te the
Administrative Law Judge, but are not served on Ehe parties. Sae fr e Flowcfist Mearion Rrssell Ine., 2000
I'ICTEXTS 138, #0,
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personnel oulside oFthe company, and often keeps this information restricted within the

company. See id g 3.

1V, EXPIRATION DATE

Lockheed Marlin requests that all of the documents described above be
eranted in camera trealment indefinitely, The length of i camera prolection is often
increased beyond the standard three-yvear period where the information int guestion will
retnain competitively sensitive. See, e.g., e re DuPort de Nemours & Co., 2000 FI1C
T.EXIS 177 (extending iz comera protection of cost information that was alrcady over ten
years old for an additional ten vearsy, Koiver dluminum, 1984 FIC LEXIS 60; DuPont,
103 F.TOC, at 533; DuPone, 97 IUTL.C. at 116, The materials listed in the attached
Appendix will conlinue to be of 2 sensitive nature for some time. They all relate to
ongoing and foture business practices of Lockheed Martin, (iven the technical nature of
the documenlts, as well as the highly confidential nature of the documents, the
information contained within the listed documents will remain secret and material to

Lockheed Martin's business Lor the foreseeable fiature,
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V. CONCLLSIOMN
For the ahove teasons, Lockheed Martin respectfully requests thal this

tritunal issue an in camera Order for the above designated hearing exhabits,

Dated: luly E 2102 Respectfully Subrmitted,
MeDERMOTT, WILL & EMLERY
Attorneys for Lockheed Marin Corpoeraticn
600 15ih Stroct, N W,
Washington, DnC, 20005-3096
Telephone: {202y 756-8000
Facsimile: {202) 756-8087

By: Q)Sb@;wli FQQW

Craig B, §eebald (1.C. 3ar No. 438965)
cseehaldigdmwe.cum

Marcia Stuart Ceplecha (D.C. Bar N 452006}
IETUAL W, Com

Stefan . Meisner (D.C. Bar No. 467886)
SINEiSnEr@mwe.conl
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

3

[N THE MATTER OF 3

)

MECSOFTWARE CORPORATION, }
} Dockel o, 9200

a corpoTalion )

)

)

}

DRDER

AND NOW, this Cday ol . 2002, tpon

consideration of Third Party Lockheed Martin Corporalion's Supplemental Motion For frz
Camera Treatment of Desipnated Heuaring Fxhibits and Momorandurm and Supplemental
Confidential Declaration of FM Bay in support thereof it is hereby ORDERED that said
Wotion 18 granted . For the reasons set forth in the Memorandum m Support of Third
P'arty [eckheed Martin Corporation's Supplemental Motion For fn Camera Treatment of
Designated Hearng Exhibits, it is further ORDERED that the documents identificd in the

attached appendix arc ailorded indefinite in camers trearment.

. Michael Chappell
Administrative Law Judge
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that this 3rd day of July, 2002, I caused an original
and one paper copy of a Public version of the foregoing Third Party Lockheed Martin
Corporation's Motien for fr Camera Treatment of Designated Hearing Exhibits, and
Memaorandum in Support thereof to be filed with the Secretary of the Commission, and
that two paper copies of the Confidential version were served by hand upon;

Honorable D. Michael Chappell
Administrative Law Judge
Tederal Trade Commission
Room 104

600 Pennsylvamia Avenue, NUW.
Washington, DC 20580

and one paper copy of the Confidential version was served by hand upon:

Richard B. Dagen, Fsg.

Federal 1rade Commission

601 Pennsylvama Avenue, N.W,
Washington, D.C. 20580

P. Abbott McCartney

Federal Trade Commission

601 Pennsyivania Avenue, N.W.
Washington, D.C. 20580

Karen Mills, Esq.

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, D.C. 20380

Tefft W. Smith
Marimichael £3. Skubel
Michae! 5. Becker
Larissa Paule-Catres
KIRKI.AND & ELLIS
655 15th Strect, NJW.
Washington, D.C. 20005

Stefan%. Melsner



